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Abstract  

 English law has traditionally taken little or no notice of freedom of 

expression.' A right to free speech (or expression) was not typically recognised by 

common law, unlike, for example, the rights to property and reputation, which are 

fiercely protected by trespass and libel laws, respectively. There has been no 

English counterpart to the First Amendment to the United States Constitution, 

which bans any measure that restricts free speech or press. There isn't even a law 

like France's 1881 Law of the Press, which officially asserts press freedom and 

prohibits the licencing of newspapers and magazines. To be sure, there has been 

no system of official press censorship in place since 1694, and in fact, the media 

and private publishers in England have undoubtedly had more freedom of 

expression than in other European countries. Furthermore, as will be explained in 

Part II of this Article, courts in England, particularly in the last thirty years, have 

occasionally suggested that the common law did recognise freedom of speech, and 

that the right could be invoked to shape the interpretation and development of both 

statutory and common law. However, the freedom lacked a defined constitutional 

position, making it impossible to foresee when courts would recognise it as 

relevant in the settlement of specific situations. As a result, publishers could not 

depend on the right to free expression with certainty. 
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The Paradoxes of Militant Democracy  

 The most recent apparent manifestation of militant democracy is a slew of 

anti-terrorism legislation, legitimized by militant democracy measures, which 

allows states to introduce such measures especially in the Wake of the 11 

September 2001 incidents. More classic forms of militant democracy are hate 
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laws, the prohibition on political parties, limits on public protests, and the 

prosecution of some political groups.(Müller, 2012) These initiatives, initiated in 

fighting. The use of human rights in the name of self-preservation of democracy 

and in the name of freedom of expression, opinion, and association, or advocacy, 

or the fair trial, often involves extreme policies, which threatened peace, security 

and democratic order. As Loewenstein argued that  

“However, there need to be defined and defended 

the boundaries of militant democracy, leaving 

fundamental liberties vulnerable to the potential 

for abusive State intervention. This dilemma is 

particularly apparent in the context of laws with 

wide definitions and open delegations of 

authorities initially designed to eliminate forms of 

domestic extremism or terrorism” (Loewenstein, 

1937). 

 Section 1 of the UK Terrorism Act 2000 describes terrorism as certain 

activities intended to influence the government or intimidation of the public and 

intended to further the policy, religion, or ideology of the public. These measures 

include not only severe violence and life-threatening, but also the production of 

"serious risk" to public health or security, and "serious interference” with or 

interfering with the computer system. According to Muller, clauses like Section 

1(1) of the Terrorism Act are ambiguous. These terms can be construed in several 

ways and to evaluate their international legitimacy and reach, a deeper knowledge 

of the limit of militant democracy is necessary. In late 2001, Italy changed its 

penal law to make it a crime to encourage, shape, organize, administer or finance 

local and foreign terrorism-related or democratic-driven groups.(Thiel, 2016) In 

2001, the United Kingdom changed its immigration legislation to allow an 

individual to be detained without reservation because he or she is reasonably 

suspected of aiding an international terrorist organization. These worries have 

been exacerbated by recent limitations on freedom of association and expression 

and  implemented by several nations in the "war on terror".(Capoccia, 2013). 

 

The European Convention on Human Rights, the United Kingdom and the 

Threat of Terrorism 

 The UK Human Rights Act was passed in 1998 and came into force in 

2000. The concept of this Act is to provide influence on the rights outlined by the 

“European Convention of Human Rights”. Courts are compelled to preserve 

primary laws throughout practice offering cases according to the Convention's 

rights. (“Human Rights Act, Op cit, s 6(1) and 2”) Hence, the Courts have been 
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authorized to interpret and provide outcomes to law-making in a fashion that befits 

the Convention. (“Human Rights Act, Op cit, s 3(1)”). Subsequently, it forwards 

to domestic courts to take applicable case legislature from Strasbourg into 

consideration. (“Human Rights Act, Op cit, s 2(1(a)”). Comparatively, 

intercessions are still commonplace in the UK‟s political affairs. If a Superior 

Court cannot analyze laws concerning the concept of the Convention, it is 

applicable to state incompatibility. (Human Rights Act, Op cit, s 4(2)) This aims 

to put pressure on government officials who opt to alter the legislation either via 

primary or remedial action. (Human Rights Act, Op cit, s 10).  The government is 

enforced by no lawful prerequisite to amend the law, and subsequently, the 

principle of parliamentary authority is maintained. Irrespective of parliamentary 

authority, the Human Rights Act also produces an influential shift in the 

constitutional legislature. Currently, there is a written declaration outlining the 

rights of certain peoples in the United Kingdom. Whilst the EHCR has been 

longstanding in the UK, the Act still signifies a significant alteration of present 

practice.  

 

The Convention's Human Rights Act places 

considerably more emphasis on law practice in the 

UK. There was no overarching assumption before 

it entered into force that Parliament intended to 

legislate to conform to the rights guaranteed by 

the Convention in the past and the 

future.(Kavanagh, 2009) 
 

 Talking about political rights and their protection in the UK‟s “Human 

Rights Act 1998”, it is evident that they are secure under Article 10 of the Act. 

This article refers to the freedom of expression and the safeguarding of this right 

that can be used for a legitimate aim. (European Convention of Human Rights, Op 

cit, Articles 10 (2) and 11(2)) Freedom of expression in Article 10 is the qualified 

law, and the state can derogate from this right at times of emergency (if the state 

faces the threat of public safety and national security), and it can be restricted for 

as long as the law prescribes. By attempting to constitutionalize rights that fuel 

democracy, the HRA states the substantive grounds under which rights can be 

breached. The introduction of a formal commitment to such rights discussed in the 

HRA can lead to procedural equality being abolished.  By including substantive 

outcomes in domestic law, such dilutions may be legally justified. 
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The United Kingdom’s Response: Militant Democracy 

 Militant democracy helps to legally justify the provisions in the UK 

Terrorism Act, despite their negative impact upon human rights and freedom. 

(Capoccia, 2013)The UK Terrorism Act 2000 gives a huge amount of power to the 

Home Secretary to label any group as a terrorist, (United Kingdom‟s Terrorism 

Act, 2000, s3(4) if it is directly or indirectly involved in terrorist activities. The 

Act has defined the term “concerned in terrorism” as “commits or participates in 

acts of terrorism”, (“United Kingdom‟s Terrorism Act, 2000 s3(5(a)”) 

“preparation for terrorism”, (“United Kingdom‟s Terrorism Act, 2000 s3(5(b)”)or 

“promotes and encourages terrorism”. (“United Kingdom‟s Terrorism Act, 2000 

s3(5(c)”) The definition of the group is enumerated in Section II of the Act and 

there is a procedure to be followed to add any party to the list with the consent of 

the UK parliament. (“United Kingdom‟s Terrorism Act, 2000 s 123”) Principally, 

the Terrorism Act 2000 is the UK Government's important effort to address the 

legal challenges of political violence [and] the law builds on statutory codes 

created in Britain and Ireland during the previous three decades.(Kirshner, 2014) 

 This Act includes the glorification of terrorism as a crime and describes 

“terrorism” as the use of or threatening of an action, which has been designed to 

pressurize the government or an international government organization. Section 

one, subsection one, clause c explains that the objective of this crime is “to 

advance a political, religious or ideological cause”. The definition of terrorism in 

this act is exhaustive and section one, sub-section two describes a series of actions 

that amount to the act of terrorism. Section 11 of this Act delineates that a member 

of any such organization is considered to be guilty of this offense. It is worth 

noting that under the UK Terrorism Act 2000, 74 organizations had been listed as 

terrorist organizations by 22 December 2017; this figure excludes 14 organizations 

from Northern Ireland.         

 The passing of the Terrorism Act 2006 was a direct response to the 

terrorist attack on 7 July 2005 in the UK. (Innes, 2006)   The offense of 

glorification was believed to have motivated it––a belief influenced by the Home 

Secretary when speaking in Parliament in October of that year: 

 

The events of July demonstrate that in our nation 

there are people who may preach... an argument 

or a message about the value of terrorism, a thing 

to be cherished and applauded, then act on that 

premise... What is at stake in this Bill is that it will 

make it harder to encourage and glorify 
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individuals into an act that will take place (Pearce, 

2016). 

 

 The word „terrorism‟ has prompted a worldwide shift in attitude in the 

balance between individual freedoms and public security. Tony Blair announced 

in August 2005 that “the rules of the game have changed” (Tyulkina, 2015 ). The 

2006 Act is said to be a reaction to the development of unparalleled divides in 

religion and ideology and the recent conduct of imaginable acts of terrorist 

violence 

 The goal of democratic governments is to defend their citizens from 

political aggression, making it difficult to maintain procedural equality in the 

presence of those who show no regard for equality. This is usually expressed 

through their motivation to impose aggression and even death. Restriction may be 

seen as a statement of intention. Much of a ban is symbolic of expressing the 

horror of society against violence as both a political tool and its resolve to cease it. 

This makes specific reference to those groups banned under the Terrorism Act. 

The analyst Clive Walker declared: 
 

“No question the vast majority of... mentioned 

organizations, in reality, have committed and are 

presently able to commit acts of terrorism... Many 

of the same organizations are prohibited by other 

countries and some feature either in UN or 

European Union terrorist financing lists” (Walker, 

2010). 
 

 This emphasizes that both the 2000 and the 2006 Act incite conditions that 

are aggravating from a democratic viewpoint.  
 

The Significance of “Freedom of Expression in a Democratic Society” 

 One of the most fundamental human in documents regarding international 

human rights is rights expression. It remains an integral element of a democratic 

society. One can decide whether a society is democratic by looking at the 

individual‟s rights to speak(House, 2014). Many international documents 

guarantee the “right to freedom of expression and speech”. Freedom of Expression 

is protected in the Human Rights Universal Statement (UDHR). Article 19 states 

that everybody shall be entitled to freedom of thought and speech(Kirshner, 2014). 

Itis comprised of the right to hold(ing) views with no interference and, through all 

the media, irrespective of borders, to seek, receive and transmit ideas and 

information. (“Article 19 of the UDHR (1948”). Similarly, Article 10 guarantees 
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freedom of speech: each person has the right to freedom of expression. The 

Convention on Human Rights includes the right to express views and to receive 

and convey information and ideas, independent of borders and without 

intervention by the governmental authority. This rule does not exclude states from 

requiring television licences, film, and broadcasting companies (Article 10, 

paragraph 1 of the European Convention on Human Rights (1950)) Likewise, the 

International Civil and Political Rights Covenant (ICCPR) affirms Article 19 

paragraphs 2 and 3:   

It shall include the freedom to seek, to receive, 

and to communicate information and thoughts of 

all kinds irrespective of the boundaries, whether 

orally, in writing, or print, in form of art, or 

through all other media of its choice. It shall 

include the freedom to express and to express 

opinions without interference(Howie, 2018). 

 However, in the war on terrorism, the government must protect citizens 

with security from the threat posed by terrorists. Nonetheless, laws established to 

counteract terrorism can forbid legitimate forms of political expressions, such as 

protests. Concerning the individual, freedom of expression is a “key to the 

development, dignity, and fulfilment of every person”. The capacity to openly 

share perspectives and opinions without consequences is vital for personal 

development; it encourages members of society to acquire and share new 

concepts. It can serve to deepen an individual‟s understanding of the world and 

assist them in grasping complicated concepts. “Freedom of expression” is 

recognized as the keystone of democratic freedoms and rights, and is also 

considered the “lifeblood of democracy”. “(Lord Steyn in R. v. Secretary of State 

for the Home Department, ex parte Simms [2000] 2 AC 115, at 126.)”(Pearce, 

2016). It represents the right to obtain information and to express opinions, giving 

members of the public a platform to share their views and perspectives. “Freedom 

of expression”, as mentioned in Article 10 (Article 10 of ECHR) of “the European 

Convention on Human Rights”, is a qualified right. This protects the state from 

liability in times of emergency. Several states have taken action to limit freedom 

of expression under the guise of counter-terrorism policies.  

 It is important to recognize that no freedom can be exercised without 

restraint. Although the limits of these rights need to be more precise, there are 

restrictions elaborated upon in all international documents which should be 

adhered to. According to ICCPR, there are two major types of restrictions: respect 

for other people's rights and reputations, safeguard national security or public 
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order (public order), and public health or morality. The restriction of rights can 

only be enforced when there is a real threat of harm, and can only be initiated by 

law. “The European Convention on Human Rights” has mentioned in Article 10 

(2) some restrictions which can be implemented by states at the time of an 

emergency after fulfilling the formalities prescribed by the law:(Thiel, 2016)This 

right may be limited to territorial integrity, national security, or safety; prevent 

crime or disorder, protect health or morality; protect the reputation of others or 

other people's rights; prevent confidentiality of recipients of information; maintain 

the competence and impartiality of the judiciary. 
 

Counter-Terrorism Laws and Freedom of Expression in the EU States 

 It is pertinent to mention here that the Counter-Terrorism Laws and 

policies are legitimized under the notion of militant democracy. I must say that 

limiting the rights of the individual shall satisfy two key preconditions: it should 

be an established statute and be required by a society based on 

democracy. Therefore, the guidelines of the Convention strictly interpret these 

requisites set out in the European Courts of Human Rights. Article 10(2) of the 

“European Convention on Human Rights” says that the use of “freedom of 

expression” brings with it “duties and responsibilities”. Restrictions placed on the 

“freedom of expression” can be vindicated under Article 10(2) and Article 17 of 

the ECHR. However, before authorizing any constraints placed on freedom of 

expression, it is essential to refer to Article 10. Extreme racist views held by many 

people are expected to be sheltered if rather than promoting, the purpose is to 

expose and explain the those views.“(Jersild v. Denmark [1994] 19 EHRR 1)”. 

This is because it defies principles based on tolerance, pluralism, and receptivity. 

(Kirshner, A Theory of Militant Democracy., 2011). 

 About the United Kingdom, in the Handyside case, the ECtHR 

acknowledged the involvement of the media in highlighting political matters and 

issues related to the public interest. The content of their words becomes a voice to 

freely express issues of public interest and to be heard.  In the court‟s opinion, 

pluralism is essential in allowing the scope of freedom of expression to flourish, 

which in turn is vital to a society based on democracy. The court ruled that:  

...this does not just pertain in favour of 

"information" or "ideas" that are welcomed or 

considered inoffensive or indifferent; it also 

applies to persons who insult, shake or upset the 

State or any segment of the people. These are the 

requirements for pluralism, tolerance, and 
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broadness, with no 'democratic society(Cannie, 

2011). 

 In Porubova v Russia, the court reaffirmed this concept in a statement 

which declares that limits on political expression or debates on matters of public 

concern must be justified by very strong reasons under Article 10 sub-section-2 of 

the Convention. (Porubova v Russia, App no 8237/03) Similarly, in Piermont v 

France, the court recognized that “a person opposed to official ideas and positions 

must be able to find a place in the political arena”. (Piermont v France, App no 

15773/89) The court discovered a violation of Article 10 in Erdodu and nce v 

Turkey, and concluded that interviewing a sociologist to publicise the political 

situation in southeast Turkey should not be regarded aggravating Kurdish Patriot 

sentiment in the area. 

In the immediate instance, domestic authorities 

did not sufficiently take account of public rights, 

no matter how difficult this prospect may be to 

them, to be informed about the situation in 

Southeast Turkey from a different angle(Lobba, 

2015). 

 The basic principle of democracy is to give everyone their due right, and it 

is also an established principle that without the normative role of a sovereign, it is 

difficult to establish a rule of law in society. Democracy, autonomy and human 

rights are interconnected with each other ina democratic society. “Freedom of 

expression” is a very delicate right and should be dealt with appropriately, 

therefore allowing it to remain protected from ill intentions from government and 

other influential persons. Violation of human rights can also be caused by 

unlimited freedom, such as infringement of public health and morals. “(Handyside 

v. the United Kingdom, Application no. 5493/72)” According to the “European 

Convention on Human Rights” speech shocks can be classified as protected 

speech. (Voorhoof & Cannie, 2010) However, defamation of a public official or a 

well-known celebrity is categorized as protected speech. For the benefit of 

democracy, it is paramount to discuss alternative opinions on public matters. In 

the case of “Lingens v Austria (Lingens v. Austria, Application no. 9815/82)” the 

“European Convention on Human Rights” concluded that it is appropriate for a 

politician to face more criticism than the normal individual. This allows journalists 

to openly criticize politicians so that they can maintain their professional 

reputations. It contrasts with libel laws which make it permissible to prosecute 

journalists who criticize public personalities. The right to speak is one of the most 

essential elements of a democratic state (Howie, 2018). It plays a significant part 

in making and developing society.   

http://en.wikipedia.org/wiki/ECtHR
http://en.wikipedia.org/wiki/ECtHR
http://en.wikipedia.org/wiki/ECtHR
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Freedom of expression and United Nations, General Comment 34 

 The General Comment No 34 of the United Nations deals with the 

significance of freedom of speech and in the nineteenth meeting replaces General 

Comment No 10. These remarks underlined that freedom of speech is a 

prerequisite for the full evolution of the human being and is vital in the public. In 

addition, freedom of expression is the fundamental foundation for any free and 

democratic society. They are so necessary to comprehend standards of 

accountability and openness, which are critical to raising and safeguarding human 

rights. Amongst others, Articles 17, 18, 25, and 27, which include protections for 

freedom of expression and opinion, are listed in the “International Covenant on 

Civil and Political Rights (ICCPR)”. Each State Party as a whole is bound by its 

responsibility to respect 'free opinion and freedom of expression. (Kirshner, A 

Theory of Militant Democracy, 2014)Comment 34 further imposes on the States 

Parties the responsibility to furnish the Committee with appropriate domestic legal 

norms in line with reports filed under Article 40. In addition, it is also the 

responsibility of states to take into consideration the problems addressed in the 

present general remark their administrative procedures and legal judgments as 

well as the necessary policy level and other sectoral practices concerning the 

rights guaranteed by Article 19.In addition, if such rights are infringed, they 

should give information about the remedies available. In this regard, General 

Comment 34 explains the legal grounds for restricting the “right to freedom of 

expression”, as well as how any restrictions must comply to strict necessity and 

proportionality criteria. The ICCPR lists the following permissible justifications 

for restrictions: 

 

a. To defend other people's rights or reputations; and  

b. To defend security of nation, public health, public order, or morals.(S. 

A. Tyulkina, 2011). 

 Concerning these constraints, General Observation 34 (paragraph 45) 

highlights the need for necessity and proportionality of the particular act 

undertaken in the State Party to invoke a genuine ground for limiting freedom of 

expression and, specifically, by establishing a straight and immediate link to the 

specific nature of the risk. However, the entirety of Article 10 must be taken into 

consideration before such limits are sanctioned. For example, if the aim is to 

expose and explain severe racist beliefs, instead of encouraging them, it is likely 

to be protected. Few academics feel that freedom of expression should not be 

guaranteed if it is incompatible with a society based on tolerance and diversity, 

which is open and progressive (Gilani, 2021). Article 10 should not, for example, 
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be used to justify Holocaust denial or the expression of anti-democratic extremist 

views. There was no broad statutory protection of “freedom of expression” in the 

UK previous to the introduction of the 1998 Human Rights Act (HRA). In this 

case, a law stating that our domestic law begins with the premise that everyone 

has the right to do whatever they wish unless they are constrained by the Statute or 

Common Law. It is a part of the remaining freedom of all people or as observed 

by the "master Rolls," which was in Spy catcher‟s case (Howie, 2018). 

 In these contents, it is important to state that the freedoms are divergent, 

and as a result, one‟s thoughts and expressions can, without doubt, lead to 

penalties for others. In these scenarios, they can be legitimately fixed by society. 

Freedom of thought and “freedom of expression” are undeniably linked, as they 

are both “…almost of as much importance as the liberty of thought itself and 

resting in great part on the same reasons” (Rak, 2020). Here, it is emphasized that 

if a person holds and expresses views that are harmful to others, then the State can 

interfere; however, it must prevent harm to everyone as well as proving to be more 

beneficial than if it were not to interfere at all. Unqualified freedom of thought and 

sentiment on all issues, practical or speculative, theological, moral,  or scientific, 

is required to establish a clear separation between certainty and truth. Hence, the 

strong judgment on some opinions being false should not suppress the expression 

of these views. Not only will this express our obsession with being right, but it 

will also prove that we are infallible.  

 

Conclusions 

 This article argued that “freedom of expression” was a fundamental right 

that has particular protection in connection to Article 10 of the “European 

Convention on Human Rights”. Free speech intervention has a justifiable aim to 

defend one or more public interests, such as territorial integrity, national safety, or 

public security, preservation of the public order, and prevention of crime or 

terrorist threats. In actuality, however, many situations in which freedom of 

expression is abused, raped, or denied are, despite the extensive legal framework. 

The courts must be intelligent. The judiciary, as the curator of the constitution and 

the custodian of human rights, has to shoulder two major issues: threats to the 

state‟s security and the rights of the individual. A balance between the two has to 

be made by the judiciary in this specific scenario. The paper also demonstrated 

how, as a custodian of fundamental rights, the judiciary is tasked with preventing 

human rights and basic freedoms from being violated by the misuse of militant 

democracy. Modern anti-terrorism laws are the new policies of militant 

democracy principles, in a system of parliamentary sovereignty. Hence, the 

judiciary, through the system of judicial review, has to check the balance between 
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the state‟s actions and the rights damaged. Essentially, it must assess whether the 

purpose of the restrictions on human rights is equal to the threshold of harm and 

whether the objective has been obtained by the restriction. Moreover, The High 

Contracting Parties' assessment of the limitation of the “right to freedom of 

speech” is based on the nature and the objective of the limitation and its restricted 

character; however, the contracting parties have been found guilty on several 

occasions. In all of the scenarios set out earlier, the judiciary has a vital role to 

perform, which is firmly discussed in upcoming article s. In a judicial system, 

judicial review is a tool to check the ultra vires acts of the government and uphold 

the Rule of Law. This system has many modes, which can be used to assess the 

irregularities made by the state. The paper does not intend to discuss all of these 

modes but will use some of them for reference when comparing with 

proportionality as a tool of judicial review. The next article is essential in the 

context of the above arguments, as it is based on the issue of whether the doctrine 

of proportionality is one of the very important Tools for balancing society's 

interest with the individual's right. The significance of proportionality and its 

importance are analyzed.  
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