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Abstract 

           This research dissects the phenomenon of judicial sentencing disparities, 

particularly sentences below the minimum criminal penalty for drug offenders. It 

reveals that these disparities are influenced by various factors, including the 

application of restorative justice, judicial discretion, the accused’s role, and the type 

and quantity of narcotics, using a normative legal approach and qualitative content 

analysis of court decisions. Such disparities create legal uncertainty, diminish 

deterrence, and can hinder efforts to combat the illicit narcotics trade. The research 

recommends enhancing judges’ understanding of punishment goals and restorative 

justice, improving the Public Prosecutor’s thoroughness in indictments, developing 

clearer sentencing guidelines, strengthening rehabilitation capacity, and 

intensifying prevention efforts. It also proposes amending Law Number 35 of 2009 

to mandate indictment under Article 127 when the accused tests positive for drug 

use, fostering a more rehabilitative approach and reducing potential sentencing 

disparities due to varying legal interpretations. 

 

Keywords:  Drug Offenders; Judicial Discretion; Minimum Criminal Penalty; 

Restorative Justice; Sentencing Disparity. 

Introduction 

Narcotics present a paradox in the modern world, possessing both the power 

to heal and the potential to destroy. Chemical compounds such as morphine, which 

alleviates suffering in cancer patients, or codeine, which relieves severe coughs, 

have been mainstays in the medical field for centuries (Maher et al., 2020). 

Conversely, narcotics abuse, particularly of highly addictive Class I2 substances 

like heroin and cocaine, has spawned a global epidemic, devastating millions of 

lives. Addiction, overdoses, and various communicable diseases cast a long, dark 

shadow over the issue of narcotics abuse (Ifeoma et al., 2020). 

Law Number 35 of 2009 on Narcotics, which serves as the legal framework 

for narcotics control in Indonesia, attempts to navigate this complex issue. By 

classifying narcotics into three categories based on their medical potential and risk 

of dependence3, the government seeks to strike a balance between medical needs 

and public protection. However, the reality on the ground reveals that the illicit 

narcotics trade remains a persistent threat that erodes the nation (Tatara et al., 2023). 

 
1 Faculty of Law – Universitas Muslim Indonesia, Indonesia. 

nasrullah.arsyad@umi.ac.id, ORCID https://orcid.org/0009-0003-1873-4045 
2 The classification of narcotics, as detailed in Annex I of Law Number 35 of 2009, 

has been updated through Minister of Health Regulation Number 30 of 2023 to 
address the emergence of new psychoactive substances posing a risk to public 
health. 

3 The classification of narcotics into three categories is regulated in Article 6 of Law 
Number 35 of 2009. 
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International narcotics syndicates, with their organized networks and substantial 

capital, continually seek loopholes to smuggle various types of narcotics into 

Indonesia (Singh & Lasmar, 2024). Crystal meth, ecstasy, synthetic marijuana, and 

other narcotics variants flood the black market, reaching various segments of 

society, from students to professionals (Mosher & Akins, 2007). 

In the face of the relentless narcotics onslaught, the judiciary stands as the 

last line of defense. However, the reality on the ground reveals significant 

challenges in achieving true justice. Data from the Makassar District Court from 

May to July 2024 uncovers troubling disparities in decisions and outcomes. This 

phenomenon raises fundamental questions about the consistency and effectiveness 

of law enforcement, particularly in addressing extraordinary crimes like the illicit 

narcotics trade, which poses a grave threat to the nation’s future generations. 

One factor suspected of contributing to sentencing disparities is the 

application of restorative justice. This concept, which prioritizes repairing harm and 

rebuilding relationships between offenders, victims, and the community, has 

brought a welcome shift to the Indonesian criminal justice system (Sinaga, 2021). 

In cases involving narcotics users or those struggling with addiction, who are often 

considered victims themselves, restorative justice offers a more compassionate 

alternative to incarceration (Lestari et al., 2023). Through rehabilitation and social 

reintegration programs, the hope is that these individuals can re-enter society as 

productive members. However, the use of restorative justice to impose sentences 

below the minimum criminal penalty for those who play an active role in the 

narcotics supply chain—owners, sellers, distributors, or intermediaries—has 

sparked intense debate (Nasrullah, 2020). Critics contend that lenient sentences for 

such offenders could undermine efforts to combat the illicit narcotics trade (Prasetya 

et al., 2023). 

This research aims to dissect the phenomenon of judicial sentencing 

disparities, particularly sentences below the minimum criminal penalty, for 

narcotics owners, sellers, distributors, or intermediaries in the Makassar District 

Court. By meticulously analyzing judicial verdicts and considering factors that may 

influence judges’ decisions—such as the accused’s role, the type and quantity of 

narcotics involved, and the application of restorative justice—this research seeks to 

uncover the root causes of these disparities. It is expected that this research will 

significantly contribute to the development of more effective, consistent, and just 

law enforcement policies. By understanding the complexities of sentencing 

disparities, strategic steps can be formulated to strengthen the criminal justice 

system in its fight against the illicit narcotics trade. Ultimately, only through a 

collective commitment from all elements of society can we achieve an Indonesia 

free from the shackles of narcotics. 

 

Method 

This research utilizes a normative legal approach, drawing on statutes and 

court decisions to analyze discrepancies between established legal norms and actual 

law enforcement practices (Qamar & Rezah, 2020). Primary legal materials include 

Law Number 35 of 2009 and narcotics-related court decisions from the Makassar 

District Court. Secondary legal materials comprise legal textbooks, scholarly 
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articles, legal journals, and pertinent online resources addressing judicial sentencing 

disparities below the minimum criminal penalty. 

Court decisions were sourced from the Official Website of the Supreme Court 

of the Republic of Indonesia. While an initial search employed a search engine with 

relevant keywords, all narcotics-related court decisions from the Makassar District 

Court were downloaded to ensure comprehensive data collection. Each decision was 

then meticulously read and analyzed to identify those explicitly involving sentences 

below the minimum criminal penalty. Only these specific decisions were selected 

as primary legal material for this research. 

This research employs a qualitative content analysis methodology. Relevant 

court decisions were thoroughly read, understood, and analyzed to identify patterns, 

trends, and factors influencing judicial sentencing disparities. This analysis also 

included the interpretation of relevant legislation to gain insights into the legal 

norms applied in judicial practice (Sampara & Husen, 2016). The analysis results 

are presented descriptively, employing clear, logical, and systematic language. The 

aim is to provide a comprehensive overview of the phenomenon of judicial 

sentencing disparities below the minimum criminal penalty for drug offenders in 

the Makassar District Court. 

 

Results and Discussion 

A. Disparity of Judges’ Decisions in Sentencing below the Minimum Criminal 

Penalty 

Out of 256 Makassar District Court decisions examined from May to July 

2024, several controversial rulings emerged where judges imposed sentences below 

the statutory minimum outlined in Law Number 35 of 2009.  

Table 1. Disparities in Makassar District Court Decisions from May to July 2024 

Decision Number 
Decision 

Date 

Articles of Indictment by 

the Public Prosecutor that 

were Proven in Court 

Sentencing based on 

Judge’s Decision 

132/Pid.Sus/2024/PN Mks 05 June 2024 Article 112 section (1) 2 years imprisonment and a 

fine of IDR 800,000,000 

445/Pid.Sus/2024/PN Mks 24 June 2024 Article 112 section (1) 2 years imprisonment and a 

fine of IDR 800,000,000 

420/Pid.Sus/2024/PN Mks 01 July 2024 Article 114 section (1) 

juncto Article 132 section 

(1) 

4 years imprisonment and a 

fine of IDR 1,000,000,000 

421/Pid.Sus/2024/PN Mks 01 July 2024 Article 114 section (1) 

juncto Article 132 section 

(1) 

4 years imprisonment and a 

fine of IDR 1,000,000,000 

652/Pid.Sus/2024/PN Mks 31 July 2024 Article 114 section (1) 2 years imprisonment and a 

fine of IDR 1,000,000,000 

Source: Processed from the Supreme Court Decision Website4 

 
4 All Makassar District Court Decision data were obtained from the Official 
Website of the Supreme Court: https://putusan3.mahkamahagung.go.id/search.html. 

https://putusan3.mahkamahagung.go.id/search.html
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The stark disparity in these decisions, especially in cases involving narcotics 

owners, sellers, distributors, or intermediaries, is highlighted in Table 1. These 

findings will be further analyzed to uncover the root causes of such sentencing 

disparities and their impact on the fight against the illicit narcotics trade. This 

analysis aims to shed light on the factors influencing judicial decision-making in 

these complex cases. 

 

1. Disparity of Decision Number 132/Pid.Sus/2024/PN Mks 

In Decision Number 132/Pid.Sus/2024/PN Mks, the accused was found 

guilty of narcotics use. In handing down a sentence below the minimum criminal 

penalty, the judge considered several mitigating factors. First, the small amount of 

evidence found on the accused (0.1034 grams, less than one gram) suggested a 

relatively low level of wrongdoing and negative impact. Second, the positive 

methamphetamine urine test and the accused’s open admission of narcotics use 

since 2003 indicated a long history of dependence, positioning him as a victim 

rather than a perpetrator. Third, the absence of evidence linking the accused to the 

illicit narcotics trade further supported his position as a user, not a distributor. 

Additionally, the judge took into account the accused’s polite demeanor in court 

and his candid confession, which demonstrated awareness and remorse for his 

actions, suggesting a potential for positive behavioral change. Finally, the accused’s 

promise to refrain from future drug use was also considered, signaling good 

intentions for self-improvement. 

 

2. Disparity of Decision Number 420/Pid.Sus/2024/PN Mks 
In Decision Number 420/Pid.Sus/2024/PN Mks, the accused was found 

guilty of narcotics use. The accused had purchased a minimal quantity of narcotics 

(0.0766 grams net) for personal consumption. These facts, corroborated by witness 

testimony and the accused’s confession, painted a picture of an individual struggling 

with addiction rather than posing a threat to society. Consequently, the accused’s 

role as a user, coupled with the lack of evidence linking them to narcotics 

distribution, became a pivotal factor in the judge’s decision to consider a reduced 

sentence. 

 

3. Disparity of Decision Number 421/Pid.Sus/2024/PN Mks 

In Decision Number 421/Pid.Sus/2024/PN Mks, the accused was found 

guilty of acting as an intermediary in a narcotics distribution network, purchasing 

crystal meth from a seller and delivering it to a consumer. However, legal facts also 

established that the accused was a narcotics user. The judge’s decision to impose a 

sentence below the minimum criminal penalty was based on several considerations 

reflecting the principles of justice and proportionality. First, the small quantity of 

narcotics involved (less than 1 gram) indicated a relatively minor role in the 

distribution network and a lower level of culpability. Second, the fact that the 

narcotics had not yet been consumed or further distributed demonstrated a lack of 

actual harm, though the potential danger remained a concern. Third, the accused’s 

role as an intermediary, rather than a primary dealer or distributor, suggested a lower 

level of involvement in the overall operation. Finally, the accused’s admission of 
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guilt, polite demeanor in court, and lack of prior convictions suggested a potential 

for rehabilitation and social reintegration, offering hope for future behavioral 

change. 

 

4. Disparity of Decision Number 445/Pid.Sus/2024/PN Mks 

In Decision Number 445/Pid.Sus/2024/PN Mks, both accused were found 

guilty of narcotics use. The judge’s decision to impose a sentence below the 

minimum criminal penalty was rooted in a holistic and rehabilitative approach. The 

positive methamphetamine urine tests confirmed their status as users rather than 

dealers or distributors. Furthermore, the minimal amount of narcotics possessed 

(only 0.0155 grams) indicated personal consumption, not distribution. The judge 

also recognized that the accused possessed the narcotics for their own use, 

reinforcing their position as victims of addiction in need of help and rehabilitation, 

not harsh punishment. 

 

5. Disparity of Decision Number 652/Pid.Sus/2024/PN Mks 

In Decision Number 652/Pid.Sus/2024/PN Mks, the accused was found to 

have knowingly participated in illegal activity for financial gain, fully aware that 

the narcotics would be sold to buyers arranged by the narcotics owner’s subordinate. 

While the accused played a passive role, merely guarding the evidence and awaiting 

buyers while others conducted the sale, the judge acknowledged their understanding 

of their involvement in the larger narcotics distribution chain. The relatively small 

amount of evidence (0.8061 grams) also contributed to the judge’s decision to 

reduce the sentence. Additionally, the accused’s status as a housewife with 

dependents was taken into consideration, demonstrating the court’s effort to apply 

individualized punishment by considering the accused’s social and economic 

circumstances (Tomaz et al., 2023). 

 

B. The Implications of Judicial Sentencing Disparities on Efforts to Combat 

the Illicit Narcotics Trade 

The disparity in judicial verdicts in narcotics cases, particularly those 

involving sentences below the minimum criminal penalty, has complex and far-

reaching implications for efforts to combat the illicit narcotics trade. This is evident 

in various decisions where the accused played different roles within narcotics 

networks, from users to intermediaries. This disparity stems from the application of 

restorative justice and judicial discretion, as outlined in Law Number 35 of 2009 

and further emphasized in the Chairperson of the Supreme Court’s Circular Number 

3 of 2023.5 While well-intentioned, this policy creates a challenge in balancing the 

diverse goals of punishment: deterrence (retributive theory), community protection 

(utilitarian theory), and offender rehabilitation (rehabilitative theory) (Gunarto et 

al., 2023). 

 
5 The Chairperson of the Supreme Court’s Circular Number 3 of 2023 also 
encompasses the Chairperson’s Circular Number 4 of 2010, the Chairperson’s 
Circular Number 3 of 2015, and the Chairperson’s Circular Number 1 of 2017. 
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The Chairperson of the Supreme Court’s Circular Number 3 of 2023 

empowers judges to issue verdicts that deviate from the minimum criminal penalties 

outlined in Article 111, Article 112, or Article 114 section (1) of Law Number 35 

of 2009. Specifically, if the Public Prosecutor does not indict under Article 127 

(which addresses rehabilitation for narcotics users), but legal facts revealed during 

the trial prove the accused is a victim of narcotics abuse, the judge can still deviate 

from the minimum criminal penalty stipulated in the indictment. However, this 

flexibility in sentencing, while well-intentioned, has led to disparities in verdicts, 

particularly in cases involving sentences below the minimum criminal penalty. This 

inconsistency has complex and far-reaching implications for efforts to combat the 

illicit narcotics trade, as evidenced in various decisions across a spectrum of roles 

within narcotics networks, from users to intermediaries. 

In cases involving accused users who purchase narcotics, the sentencing 

disparity evident in Decisions Number 132/Pid.Sus/2024/PN Mks, 

420/Pid.Sus/2024/PN Mks, and 445/Pid.Sus/2024/PN Mks can generate legal 

uncertainty and undermine efforts to prevent drug abuse. Individuals facing similar 

charges may receive vastly different sentences, depending on the judge’s 

interpretation of the facts and the perceived severity of the narcotics use. This 

inconsistency can erode public trust in the justice system, discouraging people from 

reporting narcotics abuse or cooperating with law enforcement. Moreover, 

inconsistent lenient sentencing can weaken the deterrent effect envisioned by 

retributive theory, potentially signaling that narcotics use is tolerated (Steffen, 

2020). This, in turn, could fuel demand, encourage illicit trafficking, and hinder 

rehabilitation efforts. 

For those accused of playing a dual role as both intermediaries and users, the 

lenient sentence in Decision Number 421/Pid.Sus/2024/PN Mks highlights complex 

challenges beyond those previously discussed. While aimed at rehabilitation, such 

leniency can diminish the deterrent effect of the law and signal that involvement in 

narcotics networks won’t be met with serious consequences (Volkow & Blanco, 

2023). This can undermine efforts to combat the illicit narcotics trade, as offenders 

actively participating in distribution may believe they can evade harsh punishment 

by claiming to be users. Furthermore, sentencing disparities in these cases can lead 

to injustice, where individuals with varying levels of culpability receive similar 

sentences, contradicting the principle of proportionality in retributive theory (Riba 

et al., 2023). 

Meanwhile, for those accused of acting as intermediaries who are not users, 

the disparity evident in Decision Number 652/Pid.Sus/2024/PN Mks carries 

significant implications. Sentencing below the minimum criminal penalty, with a 

focus solely on the accused’s limited role and the quantity of evidence, can be 

perceived as overlooking the broader harmful impact of narcotics and contradicting 

the utilitarian goal of community protection (Altman, 2023). This can lead to a sense 

of injustice for victims of narcotics abuse and the community at large, as well as 

diminish the effectiveness of law enforcement efforts. Such sentencing disparities 

in cases involving intermediaries can send a dangerous message to society, 

suggesting that involvement in narcotics distribution networks may not result in 

appropriate punishment (Cheng et al., 2020). 
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To mitigate the negative consequences of sentencing disparities and 

strengthen the fight against the illicit narcotics trade, a comprehensive and multi-

pronged approach is crucial. A key initial step is the development of more 

transparent and consistent sentencing guidelines that account for all relevant factors 

and provide clear guidance to judges (Hamilton, 2021) in implementing the 

Chairperson of the Supreme Court’s Circular Number 3 of 2023. This would help 

to ensure greater predictability and fairness in sentencing, reducing the potential for 

arbitrary decisions and promoting public trust in the judiciary. Additionally, 

enhancing judges’ understanding of the devastating effects of narcotics, the diverse 

goals of punishment, and the importance of firm law enforcement through targeted 

training and continuing education programs is essential (White et al., 2023). While 

judicial discretion is necessary for tailoring sentences to individual circumstances, 

it’s equally important that judges are equipped with the knowledge and tools to 

make informed and consistent decisions that align with both the spirit of the law 

and the broader societal goals of justice. 

Simultaneously, bolstering rehabilitation capacity, with a focus on 

detoxification and comprehensive psychological, social, and economic recovery, is 

vital to support effective rehabilitative approaches (Delmiati & Irsal, 2023). This 

investment in rehabilitation not only aids in reducing recidivism but also aligns with 

the rehabilitative theory of punishment, emphasizing the potential for offenders to 

reform and reintegrate into society. Finally, intensifying prevention efforts, such as 

educating the public about the dangers of narcotics, developing life skills, 

strengthening social support networks, and increasing access to mental health 

services, is also crucial in reducing demand and preventing vulnerable individuals 

from falling prey to abuse and illicit trafficking (Nelson & Obot, 2020). Addressing 

the root causes of drug addiction and providing individuals with the tools to resist 

it is a critical component of any comprehensive strategy to combat the narcotics 

trade. 

 

Conclusions and Suggestions 

The research concludes that the disparity in sentencing below the minimum 

criminal penalty for drug offenders in the Makassar District Court is a complex 

issue arising from various factors. These include the application of restorative 

justice, judicial discretion, the accused’s role in the drug trade, and the type and 

quantity of narcotics involved. While the implementation of restorative justice and 

judicial discretion aims to create a more balanced and rehabilitative approach, it 

also poses a challenge in reconciling the diverse goals of punishment: retribution, 

deterrence, rehabilitation, and community protection. This disparity, observed in 

cases involving individuals ranging from users to intermediaries, leads to legal 

uncertainty, undermines deterrence, and potentially hampers efforts to combat the 

illicit narcotics trade. The Public Prosecutor’s frequent failure to indict under 

Article 127 of Law Number 35 of 2009, even when evidence suggests the accused 

is a drug user, further exacerbates the issue and contributes to sentencing 

inconsistencies. To address these challenges, strategic measures are necessary, 

including developing clearer and more consistent sentencing guidelines, enhancing 

judges’ understanding of punishment goals and restorative justice, strengthening 
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rehabilitation programs, and intensifying prevention efforts through education and 

outreach. 

Based on these conclusions, several recommendations are proposed. Judges 

should enhance their understanding of punishment goals and restorative justice, 

considering all relevant factors in each narcotics case comprehensively. The Public 

Prosecutor must improve the thoroughness of indictment letters, ensuring the 

inclusion of all applicable articles, including the rehabilitation option for users, 

when their elements are met. Furthermore, the development of more transparent and 

consistent sentencing guidelines and the strengthening of rehabilitation capacity for 

drug offenders are crucial. Society’s active participation in prevention efforts and 

support for rehabilitation programs are also essential. Finally, lawmakers should 

consider amending Law Number 35 of 2009 to mandate the Public Prosecutor to 

indict under Article 127 when the accused is proven to be a drug user based on a 

positive urine test, thus promoting a more rehabilitative approach and reducing 

potential sentencing disparities. 
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